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REPORT AND RECOMMENDED DECISION*

The plaintiff in this Socia Security Disability (“SSD”) appeal raises several issues,
contending that the administrative law judge failed to comply with the directives of the Appeals
Council on remand, that heimproperly rejected psychological evidence, that he failed to develop the
record properly, that hefailed to obtain a consultative examination or consult amedical advisor at the
hearing, that his conclusion that the plaintiff could return to his past relevant work was unsupported by
substantial evidence, that hefailed to comply with Socia Security Ruling 83-20 concerning the onset
of the plaintiff’s mental impairment and that his finding that the plaintiff’s testimony concerning the
relevant time period was not entirely credibleis not supported by substantial evidence. | recommend

that the decision of the commissioner be vacated and the case remanded for further proceedings.

! This action is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has exhausted his
administrative remedies. The caseis presented as arequest for judicid review by this court pursuant to Loca Rule 16.3(8)(2)(A),
which requires the plaintiff to file an itemized statement of the specific errors upon which he seeks reversal of the commissioner’s
decision and to complete and file afact sheet available at the Clerk’s Office. Ora argument was held before me on November 20,
2001, pursuant to Loca Rule 16.3(a)(2)(C) requiring the partiesto set forth at oral argument their respective positionswith citationsto
relevant satutes, regulaions, case authority and page references to the administrative record.



In accordance with the commissioner’ s sequential evaluation process, 20 C.F.R. §404.1520;
Goodermotev. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the administrative
law judgefound, in relevant part, that the plaintiff met the disability insured status requirements of the
Social Security Act on January 1, 1993, the date he stated he became unableto work and had sufficient
quarters of coverage to remain insured only through June 30, 1995 (“date last insured”), Finding 1,
Record at 20; that the plaintiff had not engaged in substantial gainful activity since January 1, 1993,
Finding 2, id.; that the medical evidence established that on the date last insured the plaintiff had mild
degenerativejoint disease, an impairment that was severe but did not meet or equal the criteriaof any
of theimpairmentslisted in Appendix 1 to Subpart P, 20 C.F.R. Part 404 (the“Listings’), Finding 3,
id.; that the plaintiff’ s statements concerning hisimpairment and itsimpact on his ability to work were
not entirely credible, Finding 4, id.; that the plaintiff lacked the residual functional capacity to lift and
carry more than 20 pounds, Finding 5, id.; that the plaintiff’s impairment did not prevent him from
performing his past relevant work as a housekeeper and security guard, Findings 6-7, id.; and that the
plaintiff was not under a disability as defined in the Social Security Act at any time through the date
last insured, Finding 8,id.> The Appeals Council declined to review the decision, id. at 5-6, mekingit
thefinal decision of the commissioner, 20 C.F.R. § 404.981; Dupuisv. Secretary of Health & Human
Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissioner’ s decision iswhether the determination madeis
supported by substantial evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health &
Human Servs., 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be supported by

such relevant evidence as a reasonable mind might accept as adequate to support the conclusions

2 The adminigtrative law judge found the plaintiff to be dissbled as of May 6, 1996, the date of application, for purposes of Socid
Security Income benefits. Record at 21-22. That decision isnot a issuein this proceeding.



drawn. Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguez v. Secretary of Health &
Human Servs., 647 F.2d 218, 222 (1st Cir. 1981).

The administrative law judge’' s decision was made at Step 4 of the sequential evaluation
process, where the plaintiff bears the burden of proof of demonstrating inability to return to past
relevant work. 20 C.F.R. § 404.1520(e); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987). At this
step the commissioner must make findings concerning the plaintiff’ sresidua functional capacity and
the physical and mental demands of past work and determinewhether the plaintiff’ sresidual functional
capacity would permit performance of that work. 20 C.F.R. 8 404.1520(e); Socia Security Ruling 82-
62, reprinted in West’ s Social Security Reporting Service Rulings 1975-82, at 813. Analysisinthis
case is complicated by the fact that the determination must be made as of June 30, 1995, the date the
plaintiff was last insured under the disability provisions of the Social Security Act, some three and
one-half years before the hearing was held before the administrative law judge.

Discussion
A. TheRemand Order

The plaintiff arguesat length that he is entitled to remand because the administrative law judge
failed to comply with the order of remand issued by the Appeals Council after review of the first
decision of an administrative law judge on thisissue, asrequested by the plaintiff. Plaintiff’sltemized
Statement of Specific Errors (“ Statement of Errors’) (Docket No. 5) at 6-11. The first decision,
issued on August 19, 1997, awarded SSI benefits beginning on the date of application and denied SSD
benefits. Record at 96-104. The plaintiff appealed from this decision to the Appeals Council, which
remanded the case to an administrative law judge by order dated May 22, 1998. Id. at 138-40. The
order of remand directed the administrative law judge, inter alia, to obtain additional evidence

concerning the plaintiff’s mental impairment before the date last insured, to give further consideration



to the plaintiff’s residual functional capacity “during the entire period at issue” and to provide a
rationale with specific referencesto the record evidence in support of assessed limitationsand, “[i]f
warranted by the expanded record,” to obtain evidence form a vocational expert. Id. at 139. A
second hearing was held, at which the plaintiff and a vocational expert testified. 1d. at 51-89.

Specifically, the plaintiff contendsthat the administrative law judge failed to comply with the
order of remand by failing to obtain a consultative examination or to use amedical advisor. Statement
of Errorsat 7. However, the order simply states that the additional evidence to be obtained “may
include, if warranted and available, aconsultative mental status examination.” Record at 139. There
is no mention of amedical advisor in the remand order, and the use of a consultative examination is
clearly amatter | eft to the discretion of the administrative law judge. The plaintiff next arguesthat the
administrative law judge “failed to specifically discuss RFC during the entire period at issue.”
Statement of Errorsat 7. The remand order directed the administrative law judge to “[g]ive further
consideration to the claimant’s maximum residual functional capacity during the entire period at
issue.” Record at 139. Sincethe plaintiff had already been awarded SSI benefits, the * entire period
at issue” can only be the period before the date last insured and after the alleged date of onset. The
administrative law judge’ s opinion includes a discussion of residual functional capacity during this
period. Id. at 16-17.

The plaintiff next assertsthat the administrative law judgefailed to “ provide arationale with
specific referencesto the evidence.” Statement of Errorsat 7. | assumethat thisisareferenceto the
directivein theremand order that the administrative law judge “ provide rationale [sic] with specific
references to evidence of record in support of the assessed limitations.” Record at 139. The
administrative law judge’s opinion does this. Id. at 16-17. The plaintiff next turns to the remand

order’s directive that hypothetical questions addressed to a vocational expert “should reflect the



specific capacity/limitations established by the record asawhole,” id. at 139, and contends that the
administrative law judge did not do so, Statement of Errorsat 7, 8. However, the transcript of the
hearing establishes that such questions were asked. Record at 81-89.

Even if the administrative law judge had failed to comply with a mandatory directive of the
Appeals Council as set forth in the order of remand in a manner that affected his conclusions
concerning the plaintiff’s claim, | would decline to accept the invitation of the plaintiff’s attorney to
apply Stegall v. West, 11 Vet. App. 268, 271 (1998) (“ The protracted circumstances of this case and
others which have come all too frequently before this Court [of Veterans Appeals| demonstrate the
compelling need to hold, as we do, that aremand by this Court or the Board [of Veterans' Appeals|
confers on the veteran or other claimant, as a matter of law, the right to compliance with the remand
orders.”) to Socia Security appeals. Counsel for the plaintiff could cite no authority in support of his
position in the context of Social Security, nor did my research unearth any. In the absence of such
authority and any clear statutory directive, see 42 U.S.C. 8 405(g), the better approach for areviewing
court is to examine the substance of the commissioner’s decision for compliance with the Social
Security Act and the implementing regulations, rather than to focus on the administrative law judge's

compliance with all of the terms of an order of remand from the Appeals Council .2

3 The plaintiff aso contendsin thissection of his statement of errorsthat the administrative law judge wrongly determined that his past
work as a hotel or motel cleaner fell within the light exertiona classification rather than the heavy classfication established by the
Dictionary of Occupational Titles. Statement of Errorsat 10-11. However, at Step 4 of the sequential eval uation process, whichisthe
stageinvolved here, the adminigtrativelaw judgeisin fact “ entitled to rely upon daimant’ s own description of thedutiesinvolvedin [hig]

former job;” he must “ascertain the demands of the usua former work and then compare those demands with present menta and
physicd abilities” Santiago v. Secretary of Health & Human Servs., 944 F.2d 1, 5 (1t Cir. 1991) (emphasisinorigina). Seealso
20 C.F.R. § 404.1520(e): “ If we cannot make adecision based on your current work activity or on medica factsaone, and you have
asevereimpairment(s), we then review your residua functional capacity and the physica and menta demands of the work you have
doneinthepast. If you can till do thiskind of work, wewill find that you are not disabled.” Both the plaintiff’ sdescription of his past
relevant work and the type of work asit is generdly performed in the national economy isrelevant at Step 4. Andradev. Secretary
of Health & Human Servs., 985 F.2d 1045, 1051 (10th Cir. 1993). In any event, counsdl for the commissioner argued persuasively
that the plaintiff’ sdescription of his past cleaning work fell within section 321.173-010 of the Dictionary of Occupationd Titles, which
is classfied as light work, rather than section 381.687-014, the heavy work dlassfication identified by the plaintiff. Statement of

Errors Exh. 1. See Record at 40, 163, 170-71.



B. Dr. DiTullio’'s Opinion

The plaintiff offered the one-paragraph “addendum” dated September 23, 1998 fromWilliam
DiTullio, Ed.D., aclinica psychologist, Record at 240, as evidence to support his claim that hewas
disabled before the date last insured by amental impairment. He contendsthat the administrative law
judge wrongly refused to accept Dr. DiTullio’s conclusion that “ his anxiety and depression became
disabling by early 1995, and prior to 6/30/95,” id., and that this error entitles him to a remand.
Statement of Errorsat 4-6. Dr. DiTullio saw the plaintiff on April 8, 1997 and apparently again on
September 10, 1998. Record at 220, 240.* His one-page report from the April 8 examination does not
mention any testing or review of medical records. Hisaddendum refersto review of medical records
from 1994 and 1995. |d. at 240. Theonly other evidence in the record concerning apossible mental
impairment before the date last insured is the plaintiff’ s own testimony that since February 1995 his
“deep hasn't been really that good, the depression factor isreally bad,” id. at 64-65; that around June
30th of 1995 he “lost interest in alot of activities,” id. at 65; that since June 30, 1995 hisenergy and
ability to concentrate and think have been decreasing and he has very low self esteem, id. at 66-67;
that he had been having trouble for a significant period of time before Bucksport Regional Health
Center sent him to Mr. Good, a counselor, due to his depression in 1996, id. at 68; and that in his
opinion, dueto hisdepression and back and leg problems, he has been unableto find any work that he
could do since June 30, 1995 or earlier, id. at 73. He aso testified that, while his symptoms of
depression started in 1994 or 1995, “they weren't so severe then asthey are now.” 1d. at 77.

The administrative law judge stated that he disagreed with Dr. DiTullio’s conclusion that the

plaintiff’s anxiety and depression “date back to early 1995,” id. at 15, because

* The addendum refersto an examination on September 10, 1998 and areport dated September 14, 1998. Record at 240. No such
report appearsin the record.



[t]here is no mention of any depression or anxiety throughout the claimant’s

application documents. The issue of anxiety and depression is not noted in

thefileuntil April 9,1997. The claimant’s pain questionnaireaswell ashis

disability report make no mention of any other impairment besidesaback and

hand impairment. Likewise, although the undersigned finds some agreement

with Dr. DiTullio that the claimant physical condition [sic] increased his

anxiety and depression, the objective medical record does support [sic] a

worsening condition until 1996 (Exhibit 5F). Therefore, at the time the

claimant was last insured, there is no evidence, either through allegation or

medical records, that the claimant experienced depression and anxiety.
Id. Exhibit 5F includes Dr. DiTullio’sfirst report, id. at 220-21, which provides no support for the
assertion that either the plaintiff’s mental condition or his physical impairments did not grow worse
until 1996. The plaintiff contends that Dr. DiTullio’s opinion concerning his mental impairment
before June 30, 1995 cannot be rej ected because there is no contradictory evidencein the record and,
in the dternative, that the administrative law judge was required to develop the record further by
contacting Dr. DiTullio for clarification of the significance of hisfindings or ordering a consultative
mental examination. Statement of Errors at 4-6.

Dr. DiTullio’sopinion that the plaintiff’ s anxiety and depression “became disabling” before
the datelast insured isan opinion on anissue reserved to the commissioner and accordingly “ does not
mean that [the commissioner] will determine that [the claimant is] disabled.” 20 C.F.R.
8404.1527(e)(1). To be sure, the administrative law judge was required to consider DiTullio’s
opinion, 20 C.F.R. § 404.1527(b), and to give it more weight “[t]he more [he] present[ed] relevant
evidence to support [his] opinion, particularly medical signs and laboratory findings,” 20 C.F.R.
§8404.1527(d)(3). “The better an explanation a source providesfor an opinion, the more weight [the

commissioner] will give that opinion.” 1d. Dr. DiTullio presents very little in the way of medical

signsand results of testing to support his opinion concerning the onset of the plaintiff’ s alleged mental



impairment.” Indeed, he fails to mention at all any effects that the impairment would have on the
plaintiff’ sability to perform work activities beyond the conclusory statement that the impairment was
“disabling.”

The plaintiff offersno authority to support hiscontention that Dr. DiTullio’ sconcluson that his
mental impairments were “disabling” before the date last insured must be adopted by the
commissioner, and the fact that this opinion addresses a question reserved to the commissioner makes
that contention unsupportable. The plaintiff’s aternative argument is more appealing. The
administrative law judge’ sduty to develop the administrati ve record exists even when the plaintiff is
represented by an attorney, Perezv. Chater, 77 F.3d 41, 47 (1st Cir. 1996), aswasthe case here. The
Appeals Council in its order of remand found that Dr. DiTullio’s initial report was “limited to a
narrative of the claimant’s complains on the date of the examination . . . [w]ithout any mental status
findings,” so that “there is no evidence [in the record] to support severity of a mental condition.”
Record at 139. Dr. DiTullio’s addendum (without the referenced report) provides no further mental
status findings and does not supplement the first report in any meaningful way with respect to the
additional evidence sought by the Appeas Council. The remand order specifically refers the
administrative law judge to 20 C.F.R. 8§ 404.1512 & 404.1513. Id. Dr. DiTullio’'saddendum does
not begin to meet the requirements of 20 C.F.R. § 404.1513(b). In addition, no medical evidencein
therecord controverts Dr. DiTullio’ sopinion concerning disability. See Nguyenv. Chater, 172 F.3d
31, 35 (1<t Cir. 1999). The plaintiff’s own testimony on the point is minimal, much of it being
directed to the progression of hissymptoms after June 30, 1995 and, even when clearly directed to the

period before that date, being so general or conclusory as to be of little assistance in making the

® The plaintiff citesSchaal v. Apfel, 134 F.3d 496 (2d Cir. 1998), in support of hisargumentson thispoint. Statement of Errorsat 5.
That opinion dedswith aversion of the “tregting physician rule’ predating the current verson of 20 C.F.R. § 404.1527(d)(2). 134
F.3d at 503-05. Dr. DiTullio, who saw the plaintiff once, was not atreating physician and Schaal is therefore distinguishable.



necessary determination.® In addition, the regulatory requirement that the administrative law judge
ensure the devel opment of an adequate record is admittedly somewhat in conflict with the assignment
of the burden of proof to the plaintiff at Step 4 of the sequential review process. Nonetheless, inthis
case, particularly given the clear directive of the Appeals Council, the duty to develop the record
weighs more heavily. Accordingly, remand for further development of the record with respect to the
plaintiff’s alleged mental impairment as it existed before the date last insured is indicated.
C. Social Security Ruling 83-20

While | have already recommended that this case be remanded for further proceedings on the
basis of the administrativelaw judge’ sresponsibility to develop therecord, | will briefly addressthe
remaining issuesraised by the plaintiff to provide additional guidanceto the parties during the remand.
The plaintiff contends that the administrative law judge failed to comply with Social Security Ruling
83-20 in determining the date of onset of hisalleged mental disability. Statement of Errorsat 14-20.
He suggeststhat the administrative law judge wrongly insisted on contemporary medical evidencein
order to find that asevere mental impairment existed before June 30, 1995. 1d. at 14. | do not so read
the opinion. See Record at 15.

Social Security Ruling 83-20 deals with the date of onset of disability. That is a dightly
different question from the question before the commissioner in this case: whether the plaintiff was

disabled for purposes of the Social Security Act before the date last insured. However, the Ruling

® The adminigtrative law judge' s reliance on the absence of any mention of anxiety and depression in the plantiff’ s pain questionnaire
and disability report asevidence contradicting Dr. DiTullio’ sconclusionisinappropriate given the Appeals Council’ srecognition of the
possihility of amenta impairment and the language of 20 C.F.R. § 404.1512(a): “Wewill congder only impairment(s) you say you
have or about which we receive evidence.” | notein addition that both documents were filed before the first hearing and before the
plaintiff was represented by counsel. Record at 124, 128, 159-64, 196-98. At ord argument, counsel for the commissioner agreed
that it isthe evidence submitted, not the application documents, that should be considered by the administrativelaw judge with respect
to the existence of impairments.



provides valuable guidance on the latter question as well. The policy statement of the Ruling
provides, in relevant part:
The onset date of disability isthe first day an individual is disabled as

defined in the Act and the regulations. Factorsrelevant to the determination

of disability onset include the individua’ s allegation, the work history, and

themedical evidence. Thesefactorsare often evaluated together to arrive at

the onset date. However, the individual’s allegation or the date of work

stoppage is significant in determining onset only if it is consistent with the

severity of the condition(s) shown by the medical evidence.
Social Security Ruling 83-20 (“ SSR 83-20"), reprinted in West’ s Social Security Reporting Service
Rulings 1983-92 at 49. Here, the plaintiff alleged an onset date and adate last worked of January 1,
1993. Record at 20, 30, 102. Theonly medical evidence he provided concerning onset of the alleged
mental impairment is to the effect that he was disabled by anxiety and depression before June 30,
1995. The alleged onset date and date last worked are thus of little assistance in the current inquiry.
The Ruling also provides:

Determining the onset date is particularly difficult, when, for example, the

alleged onset and the date last worked arefar in the past and adequate medicd

records are not available. 1nsuch cases, it will be necessary to infer the onset

date from the medical and other evidence that describe the history and

symptomatology of the disease process.
SSR 83-20 at 51. “How long the disease may be determined to have existed at a disabling level of
severity depends on an informed judgment of the facts in the particular case.” 1d. Inthiscase, there
would be no medical records because the plaintiff did not seek treatment for anxiety or depression
until 1996. It is not clear from Dr. DiTullio’'s addendum which medica records he reviewed
contained descriptions of the history and symptomatology of either condition, if indeed any of those
records did contain such information. The administrative law judge concluded that they did not. It

would have been better if he had called upon a medical advisor to determine whether a reasonable

inference could have been made concerning this question based on the existing medical records and

10



SSR 83-20 appears to require an administrative law judge to do so. (“At the hearing, the
administrative law judge (ALJ) should call on the services of amedical advisor when onset must be
inferred.” 1d.) Becausethereisno evidencein the record to support aconclusion asto “what medica

presumptions can reasonably be made about the course of the condition,” id. at 52, amedical advisor
should be consulted on remand. See Bailey v. Chater, 68 F.3d 75, 79 (4th Cir. 1995). Thisis not
because the administrative law judge wrongly insisted on contemporaneous medical evidence, asthe
plaintiff contends, but rather because the basisfor amedical judgment on the issue cannot beidentified
through resort to the existing record. Cf. Jonesv. Chater, 65 F.3d 102, 104 (8th Cir. 1995) (“Where
theimpairment onset dateis critical, however, retrospective medical opinionsaonewill usually not
suffice unless the claimed disability date is corroborated, as by subjective evidence from lay
observers like family members.”).

D. Credibility
The plaintiff also assails the administrative law judge’s finding that his limited testimony

concerning hismental impairment and itsimpact on hisability to work before the date last insured was
not entirely credible. Statement of Errorsat 11-14. He basesthischallenge on the assertionsthat his
unspecified testimony is“undisputed” and “uncontradicted,” id. at 12, and that the administrative law
judge provided no explanation as to the way in which discrepancies between his “assertions and
information contained in the documentary reports,” Record at 17, undermined his credibility,
Statement of Errors at 13. This assertion of error relates only to the plaintiff’s claim of physica

impairments. Contrary to the plaintiff’ s claim, the administrative law judge explained the discrepancy
asalack of evidence of any treatment for back pain during the relevant period. Record at 16. Also,
contrary to the plaintiff’s assertions, the commissioner is free to rgject a claimant’s “undisputed”

testimony concerning symptoms when there is no objective medical evidence to support them. 20

11



C.F.R. 8 404.1529(a). That is what the administrative law judge correctly did in this case. See
generally Social Security Ruling 96-7p, reprinted in West’'s Social Security Reporting Service
Rulings 1983-92 (Supp. 2001).

The plaintiff relies on a perceived inconsistency between the administrative law judge’'s
discounting of his credibility with respect to histestimony concerning the time before June 30, 1995,
Finding 4, Record at 20, and his statement that “the claimant has an underlying medically determinable
impairment that could reasonably cause the pain and other symptoms alleged,” id. at 15-16, to support
his credibility argument. Statement of Errors at 13. The latter statement, a necessary finding in the
sequential evaluation process, 20 C.F.R. § 404.1529(a), isnot necessarily “indirect conflict” with the
conclusion that the asserted degree of impairment and its impact on his ability to work were not
credible, asthe plaintiff contends, Statement of Errorsat 13. The quoted finding must be made before
the commissioner can proceed to determine whether aclaimant’ s symptoms may be found to affect his
ability to do basic work activities. 20 C.F.R. § 404.1520(c). Itisonly at that point that the alleged
degree of severity of those symptoms becomes relevant and the plaintiff’s credibility anissuefor the
administrative law judge. That evaluation takes place at Step 4 of the sequential eval uation process.
20 C.F.R. § 404.1520(¢).

Conclusion
For the foregoing reasons, | recommend that the commissioner’s decision as to SSD be

VACATED and the case REM ANDED for further proceedings consistent herewith.

NOTICE
A party may file objections to those specified portions of a magistrate judge’ s report or

proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,

12



within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute awaiver of theright todenovoreviewby
the district court and to appeal the district court’s order.

Dated this 26th day of November, 2001.

David M. Cohen
United States Magistrate Judge
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